Mot immediate/ By Spl. Messenger

Mo A-1 101 3/26/2008-Admn. [[7Abs. Cell
Government of india
Ministry of Commutications & Information Technology
Department of Felecomtunlcations .
(Absorption Cell) '

Sanchar Bhawan, 20, Ashoka Read,
Mew Delhi - 110 001.

Dated October 1, 2008 -

OFFICE MEMORANDAUM

Subjece: Caliing of Optior for Absorpeion of Group A officers of varfous services in
MTML/BSNE

Reference is invited to this Department’s following lettars:-

()] Letter Mo A-1101371/2005-Admn.J1/Absarption Cell (TS/TTS/TFS, GCS,
iPaxT AatFS, P&T BWS) dated 26.08.2008 calling for optien of Group A
officers (excepting those already absotbed in BSNL/MTNL) for their absorption
in MTNL/BSML, and :

(i)  Letter No.A-11013/1/2005-Admn.l/Absorption  Cell dated 2%.09.2008
carrying a revised Annexare-111 l.e. Genera! Terins and Conditions for absorption
of Group A officers of various services in MTNL/BSNL to this Department’s
abogve-sald lecter dated 246.08.2008

2. This Department received reprasentations from individual officers (already absorbed
as well as yet to he absorbed) seeking clarifications on some of the issues related to the
Terms and Conditions for absorption (since revised vide leiter dated 29.09,2008) stated in
this Departmeni’s above-said letter dated 246.08.2008. After considering the said
reprasentations, this Department’s vesponse L.e. clarifications to the points raised in the
representations is forwarded herewith as per enclosed statement and also posted cn the
website of DoT at www.dot.gov.in For information of alf concerned.

(L.N. Anchal)
Deputy Secretary 1o the Govi. of India
T.No.011-233725%0

Ta
1. Members of Telecom Cominisslon
2. Secretary, D/o Posts/CMD, MTNL/CMD, BSNL/Sr.DDG(BW)/DDG(Establishment)

/DDG(FEBR), DoT with the request to bring the contents of this letter to the notice of all
concerned officers incfuding those in the Feld formations.

Comed. .72-

Copy to:-

DDG(CarA), DoT with the request to get the contents of this letter posted on the
website of DoT at www.dot.gov.in

Copy for information to:-

PS to Hon'ble MoCatiT/PS o Hon'ble MoS{CeziT)/PS to Secretary, DoT/Sr. PPS
to Additional Secretary/P5 to Joint Secretary (T)



MNoLA-11013/26/2008-Admn. | fAbs Call
Statement to this Department’s O.M No. No.A-T1013/26/2008-Admn.[IfAbs.Cell dated
01.10,2008

Departnent of Telecommunications’ respense i.e. clarifications to the points raised in
tha indlvidiral representatlans by {already absorbed as well as yet to be absorbed)
Group A officers.

a cfause that this letter does not

S.No Foints Raised ResponsefClarification
Representations from already absorbed officers
1. Revised oaplon  leller  dated | Officers already absorbed in
26.8.2008 issued by DoT contains | BSNUMTNL  are no longer  the

Government employess. In confrast, the

re-open the absorplion process in | officers  who  exercised option  for
case of already absorbed Graup A | Government or did not exercise ihe
officers except for the purposes of | option at all on  earlier occasion,

incentivesf benefits stated in the
General Terms and Conditions of
absorption. Since the terms and
canditions have been modified
substantially in the latest aption
leiter daled 26.82008, the
principle of natural justice and
right to equalily demand that
Group A officers who have already
been absorbed shauld be allowed
an opporunity to exercise their
option afresh.

continue to be the Government servant.
Keeping in view the Governments
inherent right to give opporfunity 1o s
employees for exercising the aoption,
there is nothing wrong in doing so as
has been done vide this Departments
letter dated 26.08.2008. Morgover, the
additionalities offered to the officers yet
to be absorbed are available also o the
absorbed officers.

As per option [etter dated
4.10.2003, the corresponding 104
pay scale prescribed for the CDA
pay scale of Rs. 14300-400-18300
was Rs. 17500-400-22300.
However, in ihe revised option
letter dated 26.8.2008, the 1DA
pay scale prescribed for the said
CDA pay scale for BSML has been
enhanced to Rs.  18500-450-
23800,

iDA pay scale of Rs.18500-450-23900
in lieu af the earlier DA pay scale of
Rs.17500-400-22300 in BSML, Is alse
applicable 1o the officers already
absorbed in BSNL. This move does not
affect in any manner the already
absorbed officers of equivalent rank In
MTNL adversely.

‘payments

letter dated
sompensgatony
made to Group A
officers  while on  deemed
deputation to BSNLIMTHNL were to
be recovered from all, whether

As  per
4.10.2005,

optian

Compensatory  payments mads to
roup A offficers while on deemed
deputation will not now be recoversd
from Govt. Optees. This does nol
adversely aifect the already absorbed
Group A officers. In their cases alsa,

absorbees or  opting  for [ there will be no recovery, but only
Govemment. However, as per | adjustments on fixation of pay in IDA
revised option Istter daled | pay scale.

26.8.2008, In the cemse of

absorbed  officers, the said

compensatory payments are to be




S.Mo Points Raised Responsel/Clarification
adjusted on fixation of pay in 1DA
pay scale and paymenis towards
Special Allowance, whereas in the
case of Government optees, the
said compansatary payments shall
not be recovered at all. Thus, the
absorbed officers may like to opf
ta continue in Govt. Service.

4. N the option letter dated | Al Group A officers are fo switch over
4.16.2005, it was stipulated that | to IDA pay scale compulsorily on thalr
the provisions of Para 4 of | absorplion in BENLMTHMNL. Officers
DOP&PW  OM  No. 4/18/87- | absorbed under option letter dated
FEPWID) dated 5.7.1983 shall be | 4.10.2005 had an ocpponunity to opt for
applied as per oplion of the | CDA pay scale till thelr
absorbed officer. However, in the | promotionfretirement  whichever s
revised option letter dated | earlier. Those whe did not avail that
26.8.2008, it is provided that|option at the material fimes, are not
glready absarbed Group A officers | entitted to do so now and have
will not be allowed an option to | thersfore not been  given ancther
retain Govi. Pay scale, i.e. CDA | opportunity to do so through letter dated
pay scale dill their promotion or | 26.08.2008 seeking options from yet o
retirerment {whichever is earlier) as | be absorbed officers. Neither there is
per the said para 4 of DOP&PW | withdrawal of the facility nor is there any
Q.M. dated 5.7.1888. Thus, the | discrimination meled out {fo  any
faciity already provided in the | ahsorbed officer.
earlier terms and conditions has
been withdrawn in the lalest
option letfer dated 26.8.2008

B, It was provided in the option lefter | Latest aplion letter dafed 28.8.2008

dated 24.10.2005 that the oplion
once exarcised shall be final and
will not be allowed {0 be
withdrawn and further that non
option shall be treated as option
for Gowt. Service. Secretary, DoT
vide his DO letler dated 24.9.2005
had clearly indicated that the
officers who do not opt far
absorption before the stipulated
last date may eventually have n
be placed on the surpius cell in
line with government guidelines.
However, not only non-optees!
oplees for government service
have not been sent {o the Surplus
Cell, But the latest aption dated
26.8.2008 has been extended fo
even fhose oificers who had
clearly apted for Government
sefvice while denying this apfion
to already absorbed officers.

incorporating additional
benefitsAncentives {(also made
applicable to absorbed officers) for
absorption, has been issued by DoT to
complele the ahsorption process,

Regarding the fresh option being
gllowed to those officers whe had
eatlier opted for Govt. Service, this
facility is being allowed 1o them as they
are glill Government employees and it is
considered expadient to allow them this
optich o successfully complete the
absorption process,




ENo

Prints Raised

Response/Clarification

Ahsorption offer dated 4.10.2005
had no provision for subsequent
offers, nor did it contain any
provision to alter the ferms and
conditiochs  contained  thereln
unitaterally. Howsver, subsequani
to the option given by the officers,
the government has changed the
rules of the game by altering the
ferms and conditions including
pansion canditions,

As againzt 5§ above.

Issue of Presidential Order for
absorpltion  before conclusion of
absorption  process  is  highly
irregular. Furiher, PO issued lo
absorbed officers was subject to
the final oufcome of the court
cases. Therefore, all such Pos do
not have any legal sanctity of
finality being provisional in nature,
due to the fact that the absorpfion
process itself s sub-judice in the
court of law,

A mere mention ihat the Presidential
Orders issued by DoT absorbing the
officers in BSNUMTNE are subfect to
the decision in the: pending Court Cases
does nof, ipso facto, render those
orders infructuous. That anly meant
fhat in the event of any court passing an
order having a bearing vis-a-vis the
absorhed officers, that order would also
apply to the absorbed offlicers ags per
legal advice,

In the clardficalion issued an
30.5.2005, it was clarifizgd that
fresh deputation of officials from
CoT to TCIL would not be allowed.,
Howsver, deputation to TCIL
BENUMTHNL is stilf continuing.
Not only this, government is
diverting posts from BSNL to DoT
which has materially impacted the
career prospects in BEML and
improved the career prospects in
the Government.

uided by  the administrative
exigencies, 1he Government and the
PSls under its conlrol are within their
fights to alter the staff siructured
strength any time,

In para 1.7 of Annexure | to option
letier doted 4.10.2005, it was
clzrified that pension of Group A
officers absorbed in BSNL will be
paid on DA pay scales by the
Government of India in  all
eventualities. Subsequently, it was
re-assured fhat in respect of
officers absorbed in BSNL, BSMNL
will be liable to pay the pension
contribution in accordance with FR
116, However, subsequent to the
option exercised by us, DoT has
issued clarificalions to BSHNL

Annexure | 1o the option letter dated
4.10.2005 was issued by BSNL and i
was appended with option lettar dated
4102005 for information of Group A
officers, Besidas, para 1.7 of the said
Annexure-l  only: referred to  ihe
provisions of relevant rules on payment
of pension and thus it still holds good.

Ctause 21 of Rule 37-A clearly lays
down that nothing contfained in sub-
rules (12) to (20) shall apply in the case
of conversion of the Department of
Telgcom  Services and  Telecom




5.No

Foints Raised

Respunse'm!arif ication

regarding further contributions to
be made by BSNL towards
pension. As the absorbed officers
were not aware of the changed
pension conditions and as the
changed pension conditions may
affect them adversely, either a
categorical clarificafion i this
regard may be issued or the
absorbed officars may he ailowed
to exercise thefr option afresh.

Operations into Bharat Sanchar Nigam
Limited, in which case the pensionary
benefits including family pension shall
be paid by the Govemment. This is the
primary clause which should assure
Group A officers that payment of
pensionary benefits including family
pension fo BSNL absorbess is the
responsibility of the Govt. Irmrespective of
other arrangements made with BIML
regarding contribution etc.

10.

There was a provision in the
option [atter dated 4,10.2005 that
the absorbed officers would also
have an oplion to Teceive pro-rata
benefit for the services rendersed
under the Gowt Howswer, no
such provision has been made in
the revised option letter dated
26.8.2008

in the Ilatest option letter dated
26.8.2008, it is provided that pensionary
penefits fo the employees on  their
absorption will be reguiated as per the
provisicns of Rule 37-A of CCS
{Pension) Rules, 1872, as amended
from time to time. The said Rule 37-A,
as amended from time fo time, also
include Sub-rule (8) which has since
baen amended by the Deparment of
Pension & Pensioners’ Welfare vide
their notification  dated  25.10.2007
thereby allowing e facility of pro-rata
pension {0 absorbed employees in
PSUs, Thus the provisian for option of
pro-rata pension on effective date of
absorption is already covered in the
option letter dated 26.8.2008.

1.

The temms and  conditions
governing the Special Allowance
has besn changed substantially
inesmuch  much  as  annual
increase of 5% and commutztion
of SA, as provided in the option
[etter dated 4.10.2005 have besn
withdrawn in the revised option
[etter dated 26.8.2008.

The earlier provision of 5% annual
increase of SA in the case of absorbed
officers has been done away with in the
revised option letter dated 26.8.2008 in
pursuance of the Cabinet decision
primarily on the ground that minimum
financial benefit on absomption to be
paid as an amount of SA has been
increased from-25% to 36%.

The provision of option letter dated
4.10.2005 regarding encashment of full
SA based on cammutation formula, has
heen agreed fo subject o the condition
that the SA, despite being encashed,
will be factored in while working out tha
50% ceiling on perks and allowances
prescribed by the DPE. This changs
has been notified separately.

12.

As per para 1.10 of Annexure-l to

Mo change has be<n made in the opfion




S.No

Points Raised

ResponsefClarification

option letter dated 4.10.2005, the
pravailing  Government  GPF
scheme shall continue to apply to
the absorbed Group A officers of
BSHL. Accardingly, GFF
contributions of all such officers
and balance of account confinue
o be manlained hky the
Government. There is no mention
of this conditien in the revised
option letter dated 26.3.2008,

letter dated 26.8.2008 with regard to
GPF except in the case of officers
opting for pro-rata pension. For the
latfer cases, it has been provided that
the amount of subscription along with
employars’  majching  contribution
tagether with interest therecn at their
credit in the GPF account shall be
transferred 1o histher Contributory
Provident Fund {CFF} Account under
MTNL/BSNL,

13

The pay fixation  method
prescribed in the earfer offer of
Colober, 2005 provided for two
additional increments in JAG pay
scale in BSML. There s no
mention of this in the revised

| option letter dated 26.8.2005.

In BSML, in case of executives in the
pay scale of Rs.12000-375-16500
{CDA), thelr pay is o be initially ficed at
2 stages ahove the minimum and paoint
to point fication for  corresponding
increments in CDA pay scale will he
allowed, This decision has been notified
separately. i

The manner i which the
Govemment has been proceeding
in the: matter of absorption of Gr. A
officers shows that the
Covernmant  is5 not  really
interested in  completing the
absorplion process and instead it
is working overtime to ensure a
perpetual deputation to  the
dominant aroup in BSNL/MTRML,

Position stated 15 nat only untrue but is
also uncharitable in nature,

15

As per earlier offer, those not
gpting were to be sent to Surplus
Cell. There is ne mention of
Surplus Cell in the revised option
leller dated 26.08.2008.

Thera is hardly any point in mentioning
a position which is part of the statutory
rules. This is in view that Sub-rule 6 of
Rule 37-A of CC3(Pension) Rules,
1972 lays down in no uncertain terms
that the employees who opt to revert to
Government service shall be
redeployed through the Surplus Cell of
the Government.

18

Clause 15 of the offer dated
4502003 stipulated 1hat non-
optees or oplecs for Goverhment
sarvice will not be entitled to PLIL
However, BSML Board wilh full

support of Government Directors:

have since agreed to pay the PLI
even o non-absorbed officers.
This goes fo show that the
Government /s not sincere about

B3ML Board is within iis rights to {ake
conscious  degisions relating to the
matters connected nlimately with the
smooth ang efficient operations of the
Corporation. The “representationist has
avoided fo explain as o how the
decision of the BSNL Board is
disadvantageous to him.
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original terms and conditions of
absorpfion and ig changing the
terms and conditions to  the
disadvantage of the officers who
bave given their option for
absormption.

Representations from

officers yet to be absorbed

17,

Whether the option lefter dafed
26.8.2008 is a fresh offer for
callng opfion or is it in
continuation of earlier option offer
issued on 2432005 and its
subsequent clarifications. fitis a
frash opfion, then whether # has
been issued in suppression of
earher offer dated 24.3.2008 and
its subsequent clarifications and to
what extent?

QOption letter dated 26.8.2008 is a fresh
offer for only those Group A officers
who confinue fo be the Government
senvants after 1.10.2000.

ia.

Clarifications issued in
confinuation of oplion letter dated
24.3.2005 have also keen referred
in the present option leter dated
26.8.2008 at wvarious places.
Whether wvarious clarifications
{referred or not refered in the
aption  letler dated 26.8.2008)
issued in continuation o oplion
letter dated 2432005 are
applicable to his option offer or
not? H yes, then to what extent? if
no, then to what extent?

The option letter dated 26.8.2008 is self
contained and it conlasins all the terms
and conditions of absorption applicable
to all those Group A officers wha have
gither not exercised their option so far
or have opled for the Government, This
letter covers absorbed officers for
incentives/benefils being offered to yel
to be absorbed officers excepling ihe
option provided in para 4 of DoP&PYY
OM dzted 5.7.89 ie. the aplion to retain
the CDA pay =cale il promoetion or
retirement whichever is earier.

19.

Para 12 of the option lefier dated
26.2.2008 stafes that pensionary
henefits to the employeses on thair
absorption will be regulated as per
the provisions of Rule 37-A of
CCS (Pension) Rules, 1972, as
amended from time to time.
Further, clause {1} of Rule 37-A
states that — “On conversion of a
department of 1he  Central
Government inte a public sector
undertaking or an aulonomous
bady, all Government Servants of
that Depariment shall be
transfermred en-masse o that
public sector undertaking or
aufonomons body...”

Since MTNL has been formed not

The Government action is enlirely in
consonance with the express provisions
of Rule 37-A of CCS (Pension} Rules,
14972,
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! Response/Clarification

by conversion of a department into
a public sector undertaking, ralber
it has heen carved out from a
Department of the Govermment, in
the case of officars opting for
MTNL, whether #t will not be
against {he rule to pay them the
pension in terms of Rule 37-A?

20.

Para 12 of option leffer dated
28 8.200% states about asllocation
committes, its role and powers. In
this regard, the following may be
clarified:

a} In case an officer opts for Gowt.
Senvice, whether allocation
sommiftee s empowered o
allocate him to  BSNLMTML
against hls option and consent?
b)in case an officer opts for BEML
only, whether the officer can be
allocated to MTHL against his
option and consent?

¢} In case an officer apis for MTML
only, whether he can be alfocated
to BSNL against his option and
consant?

In case the answer to the above is
affirmative, s it not ilegal to
allccate  the officer to  an
organisalion without hls consent
and option?

Paras 12 and 15 of the oplion letter
dated 2682008 are exphcit and self-
explanatory and they do not require any
further ctarfication. Allocation
Committee will recammend allocation of
officers for absorplion in BSNL/MTNL
keeping in view the provisions in the
said paras 12 and 15 of option letter
dated 26.8.2008. In case an officer opts
for Govemment service, Allocation
Committee will not recammend him for
absarption in BSNLATNL. Howaver, if
an officer gives his prefarence for
absorption, say, in BSNL only,
Allocation Committee will recommend
his absorption in BSNL only or will
gllncate him {for the Gowvernment. The
same will be equally true in the cases of
those whio opt for absarption in MTHL
anly.

21

In order to overcome the above
ambiguity, the option form should
have heen worded ke as below:
3 BENL

oR
3(i MTNL

OR
3{iiiy Contlnue in Government.
If the above |5 followed, there
would be no need of Allocation
Commitiee which has hesen given
imegularf iliegal arbitrary powers.

The format of option form prescribed in
the option letter dated 28.8.2008 is the
same as lhat prescribed in the original
option letier dated 24.3.2005. If the
format of option form as suggested by
the representationist is followed, it will
not be possible to effectively apply the
provisions of para 12 of the option letter
dated 26.8.2008 regarding criteria to be
followed for aliocation.

22

As  per oplion letter dated
26.8.2008, the effective date of
absorplion 15 1.10.2000. However,
as per clause 4 of Rule 37-A, "The
permanent ahserption of the
GZovermment Servants as
gmployees of the public sector
undertaking or aulonomous body

Sub-rule 4 of Rule 37-A of CCS
{Pensiony Rules, 1972 is required o be
read in conjunction with Sub-rule 1
thereof. Group A officers are being
absorbed  w.ef 1102000 having
regard to the fact 1hat about 3.97,000
officers of Group B, C and D who had
also been sent to deemed deputation
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shall take effect from the date on
which their opfions are accepted
by ihe Government and from the
date of such acceptance such
employees shall cease lo be
Government servants and they
shall be deemed tc have retired
from Government Service.”

it may be clarified whether
prescribing the effective date of
absorption as 1.10.200 is not in
viclafion of existing Govi. Rules on
ihe subject.

ware absorbad in MTNL/BSNL welf
1.10.2000. The above stand of DoT i.e.
the choice of effective date as
1.10.2000 for absorption of Group A
officers, has alréady been upheld fy
Hon'ble Central Administrative Tribunal,
Frincipal Bench in its judgement dated
31.10.2005 delivered in the cases filed
in the malter of absorption of Group A
officers in BSNL/MTNL.

{L.N. Arithal)
Beputy Secretary to the Gowvt. of India
' T.Na.11-23372590



